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Overview of Guardianship and its Alternatives: 
Frequently Asked Questions 

-  
Introduction 

Advocating for people with disabilities who have legal guardians can be one 
of the most challenging factors for victim services staff. For example, the 
guardian may hold a different view of what would best serve the survivor 
with a disability. This handout is designed to answer some typical questions 
the victim services program may have about guardianship for adults with 
disabilities and what alternatives to guardianship are available.  
 
Frequently Asked Questions about Guardianship and its Alternatives: 
 

1. Do all people with disabilities have guardians? 
2. What is guardianship? 
3. Is there only one kind of guardian? 
4. How do I know if a person has a guardian? 
5. What are some alternatives to guardianship? 
6. Can victim services centers work with a survivor who has a guardian? 
7. What is the difference between guardianship for an adult with a 

disability and a minor child, in regards to receiving services from a 
victim services center? 

 
For more information: See the following resources on the Illinois 
Guardianship and Advocacy Commission, Office of State Guardian: 
https://www2.illinois.gov/sites/gac/OSG/Pages/default.aspx 
 

• Practitioner’s Guide to Adult Guardianship in Illinois 
• Guide to Adult Guardianship in Illinois 
• Guardianship Fact Sheet 
• Guardianship FAQ 

 
 
 
1. Do all People with Disabilities have Guardians? 

The vast majority of people with disabilities, including cognitive 
disabilities, do not need guardians. An individual may require assistance 



from others or accommodations based on their disability but still be able 
to make informed decisions based on their own preferences. Most 
importantly, the presence of a physical or mental disability or the age of 
an individual does not indicate the need for guardianship. Everyone 
deserves to exercise control over their own life to the extent possible. 

 
2. What is Guardianship? 

Guardianship is a legal designation that places the rights, safety, well-
being, and legal choices of a person into the hands of another for the 
purpose of protection from abuse, neglect, or exploitation. Guardianship 
is conferred on a relative, friend, guardianship program, or private 
professional guardian by a judge’s decision that a person is deemed 
incapable of making their own decisions. 

 
3. Is There Only One Kind of Guardian? 

No. In general, there are three main types of guardianship: 
 

o Guardianship of the person, with authority over decisions about 
an individual’s personal life such as where they will live, work, go to 
school, etc. 
 

o Guardianship of the estate, with authority over such decisions as 
money and property. 

 
o Limited guardianship, with authority to make only decisions about 

one thing or a few things. The probate judge decides which decisions 
and writes them on a paper called an order of limited guardianship. 
The order of limited guardianship is very clear about what decisions a 
limited guardian can make. 

 
Other provisions exist for temporary guardians in case of emergencies 
or successor guardians to take over upon the guardian’s death. 
See Illinois Probate Act, 755 ILCS 5/ Guardians for Adults with 
Disabilities 
http://www.ilga.gov/legislation/ilcs/ilcs3.asp?ActID=2104&ChapterID=60 

 
4. How do I know if a Person has a Guardian? 



If you have concerns or questions about whether someone accessing 
services may have a guardian, the first place to go to for information is 
that person. During the initial contact or intake process, staff can 
respectfully ask the individual if they have a guardian and how to 
contact the guardian if they do. If you are unable to determine 
guardianship status by talking with the individual, you can contact the 
court with jurisdiction over guardianship cases in your area. 
Guardianship proceedings are public record; develop a relationship with 
the appropriate court and court personnel. 

 
If a family member or concerned other states they are the legal 
guardian, they may present you with a copy of the guardianship order 
naming them and stating what type of guardianship they have. 
Important: Being responsible for providing financial and residential 
support for a person with a disability is not the same as Guardianship. 
Guardianship is a legal relationship established by a Court. 

 
5. What are some alternatives to Guardianship? 

There are several alternatives to Guardianship that are less restrictive, 
but still provide support to people with disabilities when making 
important decisions about their lives. 

 
o Advance Directives are an alternative to guardianship. 

• Some examples of Advance Directives are Power of Attorney for 
Health Care or for Property. Another example is the Declaration 
for Mental Health Treatment.  

• For more information on Advance Directives:  
https://www2.illinois.gov/sites/gac/Forms/Pages/Forms.aspx 

 
o Representative payees is an alternative to guardianship for 

individuals who receive Social Security benefits. A physician, lawyer 
or Court needs to certify that the person cannot manage their funds, 
then Social Security will appoint a representative payee. For more 
information on the Representative payee program: 
https://www.ssa.gov/payee/ 
 

o Supported Decision-making is an alternative to guardianship. 
First, a process is established to identify the areas where an 



individual needs help making decisions. Then, an approach is 
developed for providing that help. The key is that the process is 
person-centered and enables people to make decisions that are most 
aligned with their own preferences and wants. For more information 
about Supported Decision-making: 
http://www.supporteddecisionmaking.org/ 
 
Illinois has taken important steps to make supported decision-making 
possible for people with disabilities. You can read about the Illinois 
law on Supported Decision-making, which passed on 8/27/2021 and 
takes effect on 2/27/2022. You can also find an easier-to-understand 
Fact Sheet about supported decision-making in Illinois here. 

 
 
6. Can Victim Services Centers Work with a Survivor with a 

Guardian? 
A victim services center should not be deterred from working with an 
individual based on the possibility that the person has a guardian. If you 
have questions about a specific person or situation, you should consult 
with an attorney, local court personnel, or the office of guardianship and 
advocacy, depending on the need or question. 

 
Guardianship professionals and attorneys agree that there is not a duty 
for agency staff to investigate whether or not a person has a guardian. 
However, any agreement signed by an individual with a guardian, 
without the guardian’s knowledge and agreement, may be voidable. The 
same may be true for an individual under limited guardianship, 
depending on how that guardianship is structured. 

 
 
7. What is the difference between guardianship for an adult with 

a disability and a minor child, in regards to receiving services 
from a victim services center? 

 
There are several important ways that access to services, confidentiality 
and absolute privilege are different for minor children and adults with a 
disability who have legal guardians. 

 



o Most adults with disabilities do not have legal guardians. They may 
receive support from a caregiver(s) with shelter, education, medical 
care, employment and food, but unless a court has appointed legal 
guardianship, the survivor still retains the right to consent to 
services. 

 
o Adults with disabilities may have family members or caregivers who 

are responsible for their care and support. These individuals may 
request to see the survivor’s healthcare record or counseling notes at 
the victim services program. Although this person may represent an 
important source of support for the survivor, their role is not the 
same as guardianship and does not guarantee access to a survivor’s 
healthcare record. For more information on guardian access to 
records see §70/5(b) of the Confidentiality of Statements Made to 
Rape Crisis and Victim Services Personnel statute, 735 ILCS 5/8-
802.1 and 8-802.2. 

 
o Current Illinois law allows access to counseling services for minors 

age 12 - 16 without parent/guardian consent. These survivors can 
now have up to 8 sessions for 90 minutes each according to 405 ILCS 
5/Mental Health & Developmental Disabilities Code. Effective 1/1/18. 
Minors 17 years and older do not need parent/guardian consent for 
counseling. Adults with legal guardians can have up to 12 sessions 
for 60 minutes under current Illinois law 405 ILCS 5/2-101.1. 
Effective 7/12/2019.   
 

o The best practice standard for a legal guardian or health care agent 
for a person with a disability is to carry out the survivor’s wishes, 
even if the guardian or health care agent does not agree with those 
wishes. This standard is called substituted decision-making. In all 
cases, it is important for the guardian to consider the values, 
preferences and current and past statements of the survivor when 
making any decision. 

 
o Absolute privilege is not waived if an adult survivor with a legal 

guardian of the person consents to having the guardian inspect their 
records. 735 ILCS 5/8-802.1(c)(2). 

 



For more information about Illinois Law on Guardians for Adults with 
Disabilities, see the Illinois Probate Act of 1975 (755 ILCS 5/) Article Xia 
http://www.ilga.gov/legislation/ilcs/ilcs3.asp?ActID=2104&ChapterID=60 


