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Child “Protection”: The disturbing facts

African Americans are represented 
over 3 times (3.1) more than their 
proportion in Cook County and 
Illinois.
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Poverty doesn’t completely explain 
the disparity

 26.9% of African Americans in Cook County live in poverty 
(representing 31.5% of all the people in poverty in Cook County) 
compared to 13.6% of whites live in poverty in Cook County 
(representing 29.2% of all the people in in poverty in Cook County). 
27.1% of African Americans live in poverty in Illinois (representing 
23.9% of the total population in poverty in Illinois) compared to 
11.4% of whites live in poverty in Illinois (representing 44.2% of the 
total population in poverty in Illinois). 
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Poverty doesn’t completely explain 
the disparity.

 In Illinois, poor African Americans are overrepresented by 
approximately 1.8 times more than their total share of poverty in the 
state. In Cook County, poor African Americans are overrepresented 
by 2.25 times more than their total share of poverty in the county. 

 If poverty was the sole reason for families entering the child welfare 
system in Cook County, then the population of African Americans in 
the child welfare system would be less than half what it is right now. 
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What’s really going on?

 “African Americans confront these realities daily: Black families are 
separated by the bond and bail system, incarceration, the child 
welfare system, and the criminalization of poverty. All can lead to family 
separation and the loss of one’s children. Child welfare advocates also 
recognize the link between the disproportionate number of Black 
children in the foster care system and the pipeline from foster care to 
prison. All of these contemporary systems of power are echoes of legal 
and social structures that devalued enslaved parents and profited from 
enslaved children during American slavery. We need to acknowledge 
these links to the history of American slavery and the ways that African 
Americans continue to endure [this] state.” 

 Slavery and America’s Legacy of Family Separation, Holden, Vanessa 
B., July 25, 2018 (https://www.aaihs.org/slavery-and-americas-legacy-
of-family-separation/) emphasis added

7



What’s (Really) Going On?

 Child Protection is not an accurate description of the 
system.

 This is a child (family) separation system that 
overwhelmingly tears apart Black families.
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Coming into the system

 Hotline call to DCFS is made
 DCFS investigates
 If DCFS believes the case should be “screened” into court, they refer 

it to the State’s Attorney’s Office
 The State reviews the case and files a Petition for Adjudication of 

Wardship if they believe the minor(s) is 
abused/neglected/dependent. 
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Hypothetical – Where We Left Off
 Client Tiffani has two kids – 12-year-old Micah and 10-month-old Mariah. 

DCFS has been investigating the family after Micah told a school 
counselor that his mom and Mariah’s dad had been arguing and that 
Mariah’s dad was physically abusive to his mother. During the 
investigation, Tiffani was open with the DCFS investigator and said that 
Mariah’s dad was verbally abusive to her, but denied that he ever 
physically harmed her or the children. She did eventually tell Mariah’s 
dad to move out during the investigation and changed the locks on 
her apartment. A couple weeks later, she talks with him again and he 
ends up come back to the apartment because he tells her he doesn’t 
have anywhere else to go. Mariah’s dad ends up getting arrested from 
her apartment for a parole violation related to drug possession. DCFS 
finds out about the arrest and decides to take protective custody of the 
children because they were allegedly in the same home as the drugs 
and the previously reported history of domestic violence (no new 
allegation of DV after Mariah’s dad back in the house). This decision 
was made even though Mariah’s father was now in jail after having 
been arrested. At the time, Micah told the DCFS investigator that he 
didn’t want to be separated from his mother – he just wanted Mariah’s 
dad out of the house.

10



Temporary Custody

 If DCFS took protective custody (“PC”) of the minor(s), the State has 
48 hours from the point of PC to have the TC hearing heard.
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Temporary Custody

 The first hearing once a case begins is the Temporary Custody 
hearing (“TC”)

 At the hearing, the parents (if they appear) will be appointed an 
attorney if they do not have an attorney and cannot afford an 
attorney. The minor(s) will also be appointed an attorney and/or a 
Guardian ad Litem (“GAL”).

 An attorney for the minor is a lawyer who represents the child’s 
expressed interests.

 A GAL advocates for the child’s “best interests”
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Temporary Custody

 At the TC hearing the judge has three things to determine:
1. Is there probable cause to believe the minor(s) is abused, 

neglected, and/or dependent?
2. Is there immediate and urgent necessity for the safety of the minor 

to be placed in shelter care?
3. Did DCFS make reasonable efforts to prevent separation?

 (While reasonable efforts is required it doesn’t have a significant impact 
on whether the minor(s) will remain with the parent(s).

 The term “probable cause” is an undefined concept under the law, 
but it is a very low standard. For the State to prove probable cause 
of abuse and/or neglect, it does not need to show a lot evidence in 
quality or quantity to meet its burden at a TC hearing.
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Temporary Custody

 If the court finds no probable cause, then the case is dismissed (this 
is very rare).

 If the court finds there is immediate and urgent necessity, then the 
court will take temporary custody of the minor(s) typically by giving 
temporary custody to the DCFS Guardianship Administrator with the 
right to place the minor.

 If the court does not find there was immediate and urgent necessity, 
then the case will continue but the minor(s) will stay with the 
parent(s) under an order of protection.
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Temporary Custody

 If the court finds TC, the court will order visitation between the 
parent(s) and minor(s).

 Visitation typically starts with supervised day visits.
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Tiffani’s Family - Temporary Custody

 The Court gave DCFS temporary custody of the children and required that 
all of Tiffani’s visits with her children be supervised. The family was lucky that 
their extended family was able to support them and become relative foster 
parents and supervise lots of contact between Micah, Mariah and their 
mother. 
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Visitation

 When children are placed in the custody of DCFS, the Court can set 
parameters on visitation, including whether supervisor/unsupervised.

 DCFS Rules/Procedures require a minimum of one hour of parent-
child visitation a week

 Court can order additional visitation, otherwise visitation is at 
discretion of DCFS.
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Visitation

 Court can allow DCFS staff or "DCFS assigns" to supervise visitation
 When children placed with foster parents who are family or who are 

willing to supervise parent-child visitation, children are able to see 
their parents more often

 When only DCFS staff can supervise visitation, typically only happens 
once a week due to staffing limitations.

 Lots of research supports the importance of quality and frequent 
family time to promote parent-child bond and sense of stability for 
children
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Visitation

 Visitation is typically given incrementally. 
 Cases typically start out with supervised day visits then progress to 

unsupervised day visits, then overnight visits, until the child is returned 
home.

 There is nothing requiring visitation progress incrementally but for a 
variety of reasons this is the process that occurs on the road to return 
home
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Service Plans

 When DCFS is working with a family, they are required to create a 
Service Plan that includes the tasks needed to address the issues 
that brought the family to the attention of DCFS.

 This includes tasks to be completed by the parents, the Department, 
and the children.

 Service Plans are supposed to be created in collaboration with the 
family
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Services for Youth in Care

 Mental Health Services
 Play therapy or individual therapy

 Family therapy

 Child Parent Psychotherapy (CPP)

 Developmental Services
 Occupational, physical, developmental, speech therapies
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Services for Youth in Care

 Educational Services
 Tutoring
 College-bound assistance programs

 Mentoring Services

 Extra-curricular Activities
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Post Temporary Custody

 After the TC hearing, there is a period leading to the trial 
(“adjudication”) to determine if the minor is 
abused/neglected/dependent. 

 This involves exchanging and obtaining information (“discovery”) 
related to the case.

 The law requires that the adjudication commence within 90 days 
from the point at which all parties are served (typically at or near 
the TC hearing).
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Post Temporary Custody

 If TC is taken, the parent can move to increase visitation or vacate 
TC and have the minor(s) return home to the parent(s).
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Tiffani’s Family – Visitation and 
Services

 Two months later, Tiffani had begun services and DCFS asked the court for 
the ability to begin unsupervised visitation, but the court denied that 
request, stating that Tiffani had not been in services long enough to make 
progress according to the court. This was really hard on Micah – he felt safe 
around his mother and did not understand why the Judge was limiting his 
contact with her. 
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Adjudication

 The adjudication is to determine if the minor(s) is abused, neglected, 
and/or dependent. 

 There are numerous grounds for which a child can be deemed 
abused or neglected

 Much of the bases are amorphous concepts.
 The most common statutory provisions are “neglect injurious 

environment” and “abuse substantial risk of injury”
 The findings are primarily on whether the minor was abused and/or 

neglected not whether the parent(s) was abusive or neglectful.
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Adjudication
 There is no domestic violence-specific allegation in the Juvenile 

Court Act. In other words, there are no grounds in the law that says if 
a parent is a survivor of domestic violence, or a child observed 
domestic violence that the minor is abused or neglected.

 However, domestic violence is often a basis for the prosecutor to 
allege that a minor is abused or neglected. Typically, they will allege 
domestic violence occurred with some other allegation—i.e., parent 
has mental health issues or left the child alone + domestic violence.

 Where domestic violence is alleged, the parent’s defense generally 
will try to highlight that the minor was not harmed, and they are 
healthy and safe. In addition, they will typically try and show that 
the survivor has made efforts to mitigate the harm of the domestic 
violence (i.e., moved away from the abuser or obtained an order of 
protection). 
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Adjudication

 If the court determines that the minor(s) is not abused, neglected, or 
dependent then the case is dismissed.

 If the court determines that the minor is abused, neglected, or 
dependent then the case proceeds to “disposition.”
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Tiffani’s Family – Adjudication

 Three months later, the adjudication hearing took place. Tiffani had 
diligently engaged in all of her services, even though some of them were 
still ongoing, and the agency was recommending that the children be 
returned home. The Judge made findings at adjudication. 
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Disposition

 Disposition is to determine if the minor(s) will be made a ward of the 
court and if their parents are fit, willing, and able to parent them.

 At this hearing, the court will hear testimony about everything that 
has happened with the family since DCFS was given temporary 
custody of the children.

 Caseworker will testify about how the children are doing in their 
placement, their education, their medical and mental health.

 Caseworker will also testify about parents and any services they are 
involved in as well as their visitation with their children
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Disposition

 If the court finds that their parent is fit, willing, and able to 
parent them, then the child will be returned home to their parent at 
this time.

 If the child returns home, the Court can still choose to make 
the minor a ward of the court and keep the case open 
for monitoring.

 If neither parent is not found fit, willing, and able, then the minor 
will be placed in the guardianship of DCFS and the case will 
proceed to a permanency hearing.
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Tiffani’s Family – Disposition

 At the dispositional hearing, the Judge made DCFS the guardian of the 
children and gave the mother unsupervised day visits, but refused to return 
the children to the custody of their mother or even to grant overnight 
visitation – even though DCFS was recommending a return home. This result 
was really devastating for Micah – he was ready to be home and started 
having behavioral issues in the foster home (with his maternal aunt and 
uncle). He was seeing a therapist who was working with him to process 
these issues and his lack of control over being able to be with his mother –
who he had consistently stated he felt safe with. 

32



Permanency

 After the children are placed in the guardianship of DCFS, then the 
case proceeds to a permanency hearing.

 At a permanency hearing, the Judge determined what goal is in 
the minor's best interest.

 Most common permanency goals:
 Return Home Within 12 Months or 5 Months

 Substitute Care Pending Court Determination of Termination of Parental 
Rights (“TPR”)

 Guardianship

 Independence
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Permanency

 Federal law mandates that permanency be prioritized which means 
TPR is preferred over guardianship.

 In addition to legal preferences, guardianship, in general, is frowned 
upon because it’s viewed as an “in limbo” state for the child.

 This, of course, is a very Eurocentric view that prioritizes the nuclear 
family (two parents and their children living in one household) over 
the extended family or “village”.
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Permanency

 Permanency hearings are supposed to occur every six months.
 Caseworker testifies at the hearing and will make recommendation 

to the court as to the permanency goal.
 Judge can also consider ordering changes in visitation to 

unsupervised visitation or overnight visitation
 Judge can return minor(s) home to their parents at any point if court 

determines that a parent is fit, willing, and able to parent the minor.
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Permanency

 Each case is different but the basic formula for a parent to achieve 
a return home goal is for a parent to successfully participate,  
complete and make progress in required services, while keeping up 
with allowed visitation with their child(ren).

 In cases involving domestic violence, the parent must comply with 
services and visit their child but will have more de facto 
requirements which include staying away from their abuser (even if 
they are the other parent) and making legal efforts to protect 
themselves from the abuser (i.e., press criminal charges or obtain an 
order of protection).
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Closing a DCFS Court Case

 If minor is returned home to their parent, the court typically keeps 
the case open for 3-6 months to monitor the home. 

 If no issues, the court case typically closes at that point and DCFS is 
no longer involved with the family.

 If goal changes away from return home, State could file petition to 
terminate parental rights to the child to make them available for 
adoption.

 If State files petition, court will schedule a trial to determine whether 
the parent is an unfit parents and whether it is in the child's best 
interest that parental rights be terminated.

37



Tiffani’s Family – Permanency 
Planning and Case Closure 

 At the next court date (8 months after initial removal), Micah came to 
court and spoke to the Judge directly, telling her what he has told everyone 
since the beginning – that he wants to live with his mom. At that court date, 
the Judge finally returned the kids to their mother’s custody, keeping the case 
open for a few more months to monitor the transition home. The case is now 
successfully closed, but the effects on Micah of the eight-month separation 
from his mother linger. His sense of stability and ability to have any sort of 
control over his life were shaken by the experience. 
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Termination of Parental Rights

 Two parts to termination of parental rights (“TPR”) hearings.
 First, State needs to prove that a parent is an "unfit parent." The 

statute has many ways that a parent can be found to be unfit, 
however, the State only needs to prove one of them.

 If a parent is found unfit, then a second portion of the hearing is 
held for the Judge to decide whether it is in the child's best interest 
that parental rights be terminated.

 Parents can also choose to voluntarily sign consents for their child to 
be adopted by their current foster parent. Illinois law does not allow 
for open adoptions for DCFS cases.
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Termination of Parental Rights

 TPR legally severs the parent-child relationship such that neither the 
parent nor the child have any legal rights and/or responsibilities to 
each other.

 Unless there is an order of protection or something prohibiting 
contact between the biological parent and their child, they would 
still be able to have contact with one another but that is contingent 
upon the consent of the adoptive parent and the child.

 Once a child reaches majority age, it is their choice whether they 
want to have contact with their biological parent.
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Attorney/GAL for Children

 In Illinois currently, children have a right to a guardian ad litem (GAL) 
that is required to report to the court what the GAL determines is in 
the child's best interest
 GAL does not have to be an attorney

 In some places is a court appointed special advocate (“CASA”)

 Court can also appoint the child an attorney to advocate for the 
child's wishes

 In Cook County, the Court system uses a hybrid attorney/GAL model
 Unless court identifies a conflict the GAL and attorney for the minor is 

the same person.
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Children's Wishes
 Can be difficult to get child's voice into the court process
 Children can come to court to speak to Judge directly

 Can be in open court, but often in chambers without parents present

 Rarely happens, but can be powerful for Judges to hear directly from 
the children whose lives their decisions affect

 Children's wishes are most often conveyed to the court through the 
child's counsel or their GAL

 An advocate for a child can empower the child to speak for 
themselves and insist that their wishes be heard directly and not just 
through the GAL/attorney

 Sometimes child's voice amplified through reports written by the 
child's service providers
 Therapist, mentor, etc.
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Court is a different world

 What happens in court isn’t always what you may be used to 
outside of court.

 Court is governed by a series of rules and procedures that dictate 
what a judge gets to hear and how a judge decides.
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Evidence

 Depending on the hearing, there are various rules dictating what 
evidence gets admitted.

 Some basics:
 Everything presented to the court must be relevant to the issue at 

hand.
 A lot of times clients focus on what happened in some other case with 

some other family. It may feel important and unfair but most likely not 
relevant to the case at hand.
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Evidence

 Although there are many exceptions to hearsay, hearsay is 
inadmissible at adjudication and the fitness portion of the TPR trial.

 Hearsay is an out of court statement offered for the truth of the 
matter asserted.

 In an abuse case, a witness cannot say “I spoke to my friend, and 
they  told me that my child was hurt from a fall off their bicycle.”
 That would be hearsay, however, if you could locate that friend and 

they saw what happened, they could potentially testify.

 Same is true for letters/affidavits.

 But in many other hearings throughout a case, hearsay is admissible, 
and letters could help.
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Evidence

 In order to state certain opinions in court, a witness must be qualified 
in that field of expertise.

 In other words, a non-doctor can’t say what a diagnosis is.
 Expertise can be established in a variety of ways including 

experience.
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Privilege

 Privilege is the right to keep conversations confidential. There are 
basically only two recognized privileged relationships: attorney-
client and married couples.

 An attorney client privilege means all conversations between the 
attorney and client must remain confidential. There are exceptions, 
however.
 If someone is placed in imminent harm

 If the client waives the right

 If the client reveals the confidential conversation

 If a third party is involved in the conversation.
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Tips on Advocacy When Your Client 
is DCFS-Involved

 Practical suggestions from us on how you can support your child 
client and their family when they are DCFS-involved

48



Working with Youth in Care
 Consider the unique needs of children in foster care
 When kids removed from their parent’s custody, they are not just 

separated from parents. 
 Often must change schools

 Loss of sense of stability and routines

 Lots of people asking them questions about what they want
 The DCFS caseworker, their GAL/attorney, CASA worker, etc.

 Not always done in a sensitive or trauma-informed way

 Often adults interpret child’s statements in a way that fits the adult’s 
preconceived notions about what the child should want or what they 
think is best for the child
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How Can you Support/Empower a 
Child to Advocate for Themselves?

 Consider how you can provide them with a space to share their 
experience as a youth in care and their wishes for their future
 Remember that many other adults are asking them questions

 Client may want a confidential space to discuss their wishes 
 Things they tell their caseworker often become known to their parents, foster 

parents

 Consider how to support your client advocate for themselves with 
their caseworker and attorney/GAL 
 Youth in care often feel like they have little control over their lives

 How can you support them to share their own wishes and concerns?
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What Can you Do if Child’s Voice 
Not Being Heard

 With appropriate consents, consider reaching out to others involved 
in the DCFS court case
 Caseworker

 Caseworker’s supervisor

 Child’s Attorney and/or GAL

 CASA

 Foster parent
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Participating in the Court Case
 Two Contexts

 1. Involuntary - when DCFS or the Court is demanding information or 
testimony from you

 2. Client directed – when your client wants you to share information 

 Your participation in the court process can be varied
 Providing documentation or a report that will be used in the court 

proceedings

 Testifying in court

 Attending court as a support to your client, but not testifying
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Involuntary Demands for 
Information from DCFS

 You or your organization may be contacted by DCFS requesting 
documentation or a report for court regarding the family
 Before providing information, try to get as much information as possible 

from the requestor about what the information is needed for?

 Is this for an investigation or is the family already court-involved?

 If court-involved, what stage of the proceedings is the case in?

 Temporary custody, adjudication, permanency hearing?

 Determine with your organization what the law says about what 
information must be shared
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Involuntary Demands for 
Information from DCFS

 Discuss with your client, providing education about what 
the law requires or allows and discuss options
 Comply
 Offer compromise 
 Resist

 Useful response to DCFS in response to a demand for 
information: “If there is a rule that I have to share that, 
please send me a copy.  Until then, here is a copy of my 
privilege & confidentiality rules.”
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Demands for Information - DCFS
 What will DCFS typically be looking for in a report from organization 

providing family with DV services?
 DCFS and the Court are typically focused on the work that your 

organization is doing with the survivor parent:
What type of work is your organization currently doing with 

the family – individual counseling, group work, safety 
planning, etc.?

 Is she making progress in those services?
Do you believe the survivor parent can protect the children if 

given unsupervised visitation or if children returned home?
Do you think the survivor parent will return to the abuser?
Has a safety plan been developed?

 DCFS may or may not ask about the work your agency is 
doing with the child survivor
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Demands for Information - DCFS
 Things to include in a report:

 Details about the type of work your organization has done with the both 
the survivor parent and her children – individual counseling, group work, 
etc.

 Dates are important – include the date that your organization began 
working with family and if there is a projected completion date or 
whether the services are ongoing

 Consider including the child’s expressed wishes if report includes an 
opinion about unsupervised visitation or return home

 Discuss the growth you’ve seen in the family during your time working 
with them

 Consider how your report can educate DCFS and the Court about 
domestic violence
 Some organizations have standard language they include in every letter 

to the court including education around domestic violence 
 Include your credentials
 Remember: DCFS cares about the children 

 Frame opinions on what would be best for the children
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Demands for Information - Court
 Sometimes demands for information come not from the DCFS caseworker, 

but directly from one of the attorneys involved in the DCFS case
 A subpoenas will typically ask for records that your organization has previously 

generated

 An attorney could contact you directly and ask you to write a report for court

 Steps to take when receiving these requests

 Determine what the law says about what information must be shared

 Discuss with your client, providing education about what the law 
requires or allows and discuss options. Ensure your client is aware of who 
is requesting the documentation – is it their attorney or another party?

 Comply

 Offer compromise 

 Resist
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Demand for Testimony
 An attorney involved in a DCFS case can issue a subpoena for your 

testimony in court and serve you with the subpoena.

 Steps to take when receiving subpoena

 Determine what the law says about the subpoena and what 
information must be shared

 Discuss with your client, providing education about what the law 
requires or allows and discuss options. Ensure your client is aware of who 
is requesting the testimony – is it their attorney or another party?
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Tips for Testifying in Court
 Try to figure out in advance what questions you will be asked and 

what information the attorneys will try to elicit from you
 Subpoena to testify should have the name of the office or person that 

issued the subpoena (State’s Attorney, Public Defender’s Office, etc.) 
and their contact information
 You can contact that person; ask why they subpoenaed you and what 

information they are seeking to elicit from you

 Ask what stage of the proceeding you will be testifying at –
Temporary Custody? Adjudication? Permanency? Visitation Motion? 
Return Home Motion?
 This should help understand what type of information the court is going 

to be looking for so that you can be prepared to testify and provide 
that information 
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Tips of Testifying in Court
 Testimony is elicited through you answering questions from attorneys

 Typically, can’t testify in narrative form where you are allowed to talk 
freely

 When testifying, you could be asked questions by multiple attorneys
 Direct examination by attorney who called you to testify

 Cross examination by other parties 

 Judge may also ask questions

 Advice is typically to answer with short and direct answers to the 
questions asked. 
 Attorneys can ask follow-up questions to ask you to expand on a point if 

looking for additional information
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Tips on Testifying in Court

 OBJECTIONS: Attorneys may make objections to the questions the 
other attorneys ask or to answers you are giving
 When an objection is made, stop talking. Let the Judge rule on the 

objection and they will tell you to either continue testifying or the 
attorney will move on to another question
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Who to Reach Out To When System 
is not Meeting Family’s Needs

 Lots of places for breakdown to occur in this system
 If issue is with incompetent or frequently changing DCFS casework 

team
 Consider reaching out to caseworker supervisor or above within DCFS

 CASA can be a good resource

 Consider contacting attorneys – either attorney for parent or for child

 If Judge or court team is the barrier
 Reaching out to attorneys directly

 Providing thorough reports to court

 Being willing to testify in court about work with family
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What Advocacy Opportunities Exist 
in Illinois to Improve System

 The Domestic Violence Co-Location Program
 Use the increase in IDHS funding to create a Child Welfare 

Specialized Domestic Violence Advocate
 Create a parent advocacy group of survivors impacted by the 

juvenile court system
 Support legislative amendment efforts 
 Individual advocacy can build to move the systemic needle
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Best Practice Discussion

 In what ways was the child welfare intervention into Tiffani’s family 
inconsistent with the therapeutic needs of children and systemic best 
practice?

 Describe what the intervention would have been had it adhered to the 
best practice principles?
 Recall: collaboration, inextricable link between adult and child survivor 

safety and wellbeing, preservation of children with the adult survivor, 
parentship with adult survivor to buffer risk and build upon strengths, meet 
the needs of children and their families through services and concrete 
supports, create pathways for healing and accountability 

 What impact could an intervention consistent with best practice have 
created for Tiffani’s children and their mother?

 Are trauma-informed, strength-based, family-centered, and equity-
focused child welfare interventions possible?
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“Rethinking Foster Care”

“Rethinking Foster Care” TED Talk, 
Molly McGrath Tierney

https://www.youtube.com/watch?v=c15
hy8dXSps
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