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Accessing Justice for Persons with 
Disabilities in Domestic Abuse 

Situations:
From Intake to Judgment of the Court

Today’s webinar
• Understanding adult guardianship in Illinois

• Accessing domestic violence services for survivors with 
guardians

• When the guardian is the abuser – what options does the 
survivor have?
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Coming in summer 2021

•Domestic Violence and Deaf/Hard of Hearing 
webinar

•Disability Services 
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Meet the Presenters

• Barry Lowy, Office of State Guardian, 
Illinois Guardian and Advocacy Commission

• Linda Sandman, Co-Director,
Blue Tower Solutions, Inc.

Who is here?
Please respond to the poll if you are:

q Person with a disability or Deaf person
q Victim services staff or volunteer
q Disability services staff
q Family member
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Adult Guardianship in Illinois

Which statement is true?

q Most people with disabilities do not have guardians 

q If a family member is responsible for the care and support of 
an adult with a disability, they are that person’s guardian

q Once a child with a disability turns 18, guardianship is 
automatically given to the parents unless someone objects.

?

WHAT IS GUARDIANSHIP?
• Guardianships are authorized and controlled exclusively by a statute 

known as the Probate Act, 755 ILCS 5/11a-1.
• Guardianships are created as a result of court action; a Petition for 

Guardianship is filed with the court by the Petitioner (for OSG this 
often is a hospital, sometimes a nursing home).
• A physician’s report is filed that indicates why the person needs a 

guardian.  In Cook County this is referred to as the CCP-211.  The 
report must be based on an exam that took place within 3 months of 
filing.
• Generally, the court will appoint a Guardian ad Litem for the 

Respondent (the person is not yet under guardianship so the term 
“ward” is not yet appropriate) who is to report to the court whether 
guardianship is warranted and if so to what extent. 
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What is the Illinois Office of State 
Guardianship?
• 20 ILCS 3955 created the Illinois Guardianship and Advocacy 

Commission in which the Illinois Office of State Guardian (OSG) 
was established as a division.
• OSG acts as the guardian of last resort when no other 

suitable and willing person is available to act and 
historically handles estates valued at $25,000 or less although 
OSG is not precluded from larger estates.  
• It can be that a suitable and willing person comes 

forward after OSG’s appointment in which case that 
person should become appointed successor guardian

Inability to manage affairs, not disability, 
is the basis for guardianship

Disability alone cannot be a basis for guardianship. 

“Plenary guardianship over a disabled adult is not appropriate 
where the adult is capable of intelligently directing others to 
perform tasks for him.” 

Estate of Fallos, 386 Ill. App. 3d 831 (4th Dist. 2008)
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Self-Advocacy Matters
• Most people with disabilities do not require guardians.

• Self-advocacy is about speaking up for yourself and for what is 
important to you

• People with disabilities can make decisions about what is best 
for themselves 

How can you support Self-Advocacy?
• Talk with survivors with disabilities about their rights

• Learn more about Self-Advocacy from resources like the Illinois Self-
Advocacy Alliance

• Invite a self-advocacy group to speak at your organization

• Mandatory Reporting: Respond first, then report. Offer choices.

• Know the resources in your community and state, including the local 
DV agency and Equip for Equality 
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Who may act as Guardian?
Any person who is:
• 18 years of age
• of sound mind and not adjudged disabled under the Probate 

Act,
• Office of Public Guardian (generally involving estates over 

$25,000.00)
• Office of State Guardian (generally involving estates under 

$25,000.00)

Who may not act as Guardian?
• Felons convicted of offences involving harm or threats of harm 

to minors, elderly or persons with a disability;
• Other felons, unless the court makes a finding the appointment 

of the felon is in the best interests of the person with a 
disability.
• “The court shall not appoint an agency which is directly 

providing residential services to the ward.” §11a-5(b).
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Who may Petition for Guardianship?
Under the Probate Act:
Any “reputable person.” (Includes individuals working for service 
providers).
The person with the disability
The court on its own motion.
Adult Protective Services (APS) under its Section 9 of its Act to 
obtain a consent for assessment.
Hence APS has two avenues through which it can petition, the 
APS Act and the Probate Act.

Categories of Guardianship
• Temporary (expire after 60 days – can be renewed for up to a 

total of 120 days)

• Guardian of Person (Plenary or Limited)

• Guardian of Estate (Plenary or Limited)
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Alternatives to Guardianship
• Representative Payee for Disability benefits and SSI

• Power of Attorney for Medical and Financial decision-making

• Supported Decision-making

These options are Less Restrictive 
than Guardianship

Least Restrictive 
Alternatives to 
Guardianship –
Handout

 

Overview of Guardianship  
and its Alternatives 

 

v Supported Decision-
making 

 
 
 
v Advanced Directives/ 

Power of Attorney 
 
 

 
 

v Temporary Guardianship 
 
 
 
 

v Limited Guardianship 
 
 
 

v Full Guardianship 
(Plenary) 

 

 

 

 

Least 
Restrictive 
• Tailored to 

individual’s 
capacity and 
needs 

• Fewest 
restrictions 

• Shorter amount 
of time 

Most Restrictive 
• Covers broad 

areas of 
decision-making 
capacity (e.g., 
finances, 
healthcare, living 
arrangements) 

• Loss of decision-
making power 
under plenary 
guardianship 
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Probate Act establishes a 3 tiered 
decision making standard. §5/11a-17
1.Make a reasonable effort to determine ward’s wishes and make 

decisions in conformity so long as they do not result in 
substantial harm.

2. If ward’s wishes are unknown make decisions conforming as 
closely as what the ward, if competent, would have done 
taking into account evidence (substituted judgment).

3. If the above are absent, make decisions in the ward’s best 
interests.

Standards of Decision-making
Substituted Judgment

• Decisions are made by 
conforming as closely to what 
the ward would have done if 
competent under the 
circumstances
• Takes into account
• Beliefs
• Values
• Preferences

Best Interest 
• Decisions are made using the 

totality of the circumstances 
analysis that weighs risks and 
benefits of the proposed 
decision
• Used when the Ward’s wishes 

cannot be ascertained
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Duty to maximize independence
“The guardian (of the person) shall assist the ward in 

development of maximum self-reliance and independence.”  
755 ILCS 11a-17(a).

Applicable to community integration, skills development, work, 
residential placement, etc.

Competency vs. Capacity
• Competency is a legal determination made by a judge that a 

person needs a guardian because the person is unable to fully 
manage his or her affairs.

• Capacity is a medical/physician determination that the person 
lacks the ability to understand, process and give direction 
(informed consent) regarding his or her medical care.
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Decisional Capacity
A guardian may only make decisions on behalf of wards who lack 

“decisional capacity.”
Decisional capacity is distinct from legal incompetency.  The 

determination of lack of decisional capacity is made by 
a physician.

Case example
• Survivor’s parent was the legal guardian. The parent has since passed 

away. Now the survivor’s sibling says they are the guardian because 
this was what their parent wanted.
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Residential Placement
• “A guardian of the person may not admit a ward to a mental 

health facility except at the ward’s request who has the capacity 
to consent to the admission.”11a-17(a).  A guardian may bring 
a petition for involuntary admission under the MHDDC.
• “In making residential placement decisions, the guardian SHALL 

make decisions in conformity with the preferences of the ward 
unless the guardian is reasonably certain that the decisions will 
result in substantial harm to the ward or the ward’s estate.” 
5/11a-14.1. 

Case example
• Muellner vs. Blessing Hospital
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Important facts about Guardianship
üGuardianship is a legal relationship established by a Court.

üThere is more than one type of guardianship.

üGuardianship is the most restrictive form of support for adults 
with disabilities. There are less restrictive alternatives.

üBest practice is for Guardians to carry out the wishes of the 
person with a disability.

üPeople with disabilities may retain decisional capacity to make 
medical decisions.

Rights Retained by the Ward
FACT:
A Ward retains certain fundamental rights even when under 
plenary guardianship of the person
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Right to Sexuality and Procreation
• A guardian does not have the authority to consent to sterilize a 

ward without a court order

Right to Marriage
• A ward has the right to marry so long as they have the mental 

capacity to understand the nature of marriage.
Larson v. Larson, 1963, Pape v Byrd, 1991.

• A guardian can go to court and attempt to prevent the 
marriage.
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Conditional Right to Divorce
• A guardian seeking to end a marriage by divorce must get court 

approval prior to filing a petition for divorce.

Right to short-term Counseling
• Any adult under guardianship has the right to request and 

receive counseling services or psychotherapy. The consent of 
the guardian shall not be necessary to authorize counseling or 
psychotherapy. 

• The Ward may receive up to 12 sessions, 60 minutes in length. 
Counseling may continue longer with the guardian’s consent. 

405 ILCS 5/2-101.1
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Right to Refuse Treatment
• Right to Refuse Treatment, Medication, ECT

• The Mental Health and Developmental Disabilities Code grants 
all recipients of mental health and developmental disability 
services the right to refuse treatment, including psychotropic 
medication and ECT, regardless of a guardianship and absent an 
emergency (imminent threat of physical harm) or a court order 
(the facility can seek to force medications by filing a petition 
and obtaining a court order). 

Domestic Violence - Orders of Protection
• Orders of Protection may be issued in conjunction with a 

petition for guardianship if the petition alleges family/household 
abuse.

• If the subject of the OP is a high-risk adult with a disability for 
whom a guardian is appointed, the court may appoint a 
temporary substitute guardian.

• “The court shall appoint a temporary substitute 
guardian if the appointed guardian is named as the 
respondent in a Petition for an order of protection.” 
(Section 11a-10.1) 
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Case example
• Survivor appears afraid of his legal guardian and confides that 

when the guardian is angry, she takes away his communication 
device and prevents him from attending his program or seeing 
his friends. 

Domestic Violence and Guardianship

What are the survivor’s rights?

A survivor with a guardian has the right to access counseling services 
with or without the guardian’s consent

A survivor with a guardian can still express their wishes and 
preferences for how they want to be supported

A survivor with a guardian may obtain an order of protection and 
petition for a temporary guardian in domestic abuse situations
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Modifying or Ending Guardianship
• A person under guardianship can seek to modify the duties of the 

guardian by making a request to the court, which would then hold a 
hearing about the request.

• A person under guardianship has the right to seek to be restored to 
his or her rights if they are able to demonstrate clearly that they 
have the capacity to take care of his or her self.

• The request to be restored can be communicated at any time by the 
individual, or a person acting on behalf of the individual, to the 
judge by any means including informal letter, telephone, or visit to 
the judge

Case example
• Survivor has been in a long-term relationship with an abusive 

partner, who is their legal guardian. There is a history of 
emotional abuse, physical abuse and financial exploitation. 
• The survivor has sought counseling at the local DV program 

and, with support, now feels ready to petition the court to have 
the guardian removed.
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Coaching Calls
Let’s continue the conversation . . .

June 7 – 10:00 – 10:45 am
– 11:00 – 11:45 am
– 1:00 – 1:45 pm

Questions?
Comments
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Contact Information
Teresa Tudor, Project Director 
for Envision Illinois

Illinois Department of Human 
Services

823 E. Monroe

Springfield, IL 62701

217/558-6192 office

Teresa.Tudor@Illinois.gov

Barry Lowy, Program Director

Illinois Office of State Guardian

401 S. Spring Street, 521

Stratton Building

Springfield, IL 62706

(217) 785-0333

Barry.Lowy@Illinois.gov
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